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FIRST GENERAL COUNSEL'S REPORT CELA

SOURCE:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

L INTRODUCTION

AUDIT REFERRAL: 1]-03
DATE REFERRED: June 9, 2011
DATE ACTIVATED: September 19, 2011

EXPIRATION OF SOL:
Earliest September 24, 2013
Latest November 4, 2013

Internally Generated

Freedom'’s Defense Fund and Scott B. MacKenzie,
in his official capacity as treasurer

2 US.C. § 431(17)

2 U.S.C. § 434(b)(6)(B)(iii) and (g)
11 C.F.R. § 100.22(a)

11 C.F.R. § 104.3(b)(3)(vii)

11 C.F.R. § 104.4(2),(b) and (c)

11 CF.R. § 104.14()(1)

Audit Documents
Disclosure Reports

None

The Audit Division referred this matter to the Office of General Counsel following an

audit of the Freedom’s Defense Fund’s (“FDF") activity from January 1, 2007 through

December 31, 2008. See 2 U.S.C. § 438(b). The Final Audit Report (“FAR”), approved by the

Commission on May 27, 2011, contained one finding related to FDF’s failure to correctly

disclose all of its independent expenditures on Schedule E of its reports filed with the

Commission and its failure to file appropriate 24- and 48-Hour Notices of Independent
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Expenditures.’ On June 22, 2011, this Office notified the Respondents of the referral in
accordance with the Commission’s policy regarding notification in non-complaint generated
matters. 74 Fed. Reg. 38617 (August 4, 2009). FDF did not submit a response to the
Commission’s notification.

We recommend that the Commission open a Matter Under Review, find reason to believe
that FDF and Scott B. MacKenzie, in his official capacity as treasurer, violated 2 U.S.C.
§ 434(b)(6)(BXiii) and (g) aed 11 C.F.B. § 104.4(b) &rd (c), an:l enter into pm-probahie cause
conciliation with FDF.
IL FACTUAYL AND LEGAL ANALYSIS

A. Facts

FDF is a multi-candidate committee that has been filing reports with the Commission

since July 2004, Pursuant to 2 U.S.C. § 438(b), the Commission authorized an audit of FDF’s

‘activity from January 1, 2007 through December 31, 2008. In the normal course of the audit, the

Audit Division reviewed FDF’s disbursements for media buys durigg that time period. This
review indicated that FDF disbursed $62,499 in commection with a television advertisement
entitled “What Murtha Says, Out of Teuch” (“Murtha ad” or the “ad”), which was broadcast in
Pennsylvania fromn Septamber 22, 2008 through Novembar 3, 20082

The advertisament regards the 2008 Congressional election in the 12™ Congressianal

District of Pennsylvania and the 2008 Presidential election. The ad contains audio clips of then

! The FAR is available on the Commission's website. See Audit Report — Freedom s Defense Fund,
hitp://www.fec.gov/audits/2008/AudijtReport 2008 FreedomDefenseFund shtml.

L The ad can be wewed on FDF’s YouTube Chmnel
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Presidential candidate Senator Barack Obama and Congressional candidate Rep. John Murtha
making negative statements about people from Western Pennsylvania and urges viewers, “On
election day, tell Jack Murtha and Barack Obama what we think of them.” The ad ends with a
verbal and a printed statement to “Vote Republican,” and displays a photograph of candidates
John McCain and Sarah Palin.

On Oetober 30, 2008, FDF filed a 24-Hour Notice disclosing $19,001 in independent
expenditure-related disbumsemmats to NCC Washington and Red Cap Stratagies for the Mnrtha
ad. On December 4, 2008, FDF filed its 2008 Post-General Electian Report, which inclided a
Schedule E (Itemized Independent Expenditure Form) disclpsiné the $19,001 in disbursements
that FDF previously disclosed on the 24-Hour Notice. FDF did not disclose that it made any
additional expenditures in connection with the Murtha ad in that report of in any of the
subsequent reports it filed with the Commission covering the relevant time period.

The Interim Audit Report (“IAR”) concluded that FDF disbursed $60,397 in connection

with the Murtha ad,’ that the ad clearly identified candidates Murtha and Obama, and that the ad

expressly advocated their defeat in the general election. IAR at 3. The ad also clearly identified

then-candidates Senator Jom McCain and Saral Palin, and auvoezted their election. The Audit
Division concluded thtit the Murtha ad eonetituted an indepeadent expunditure, but that FDF
failed to proparly disclese all of the costs associated with the ad 2nd also failed to file

appropriate 24- and 48-hour notices of independent expenditures. At the time of the IAR, the

Audit Division determined that FDF had disclosed only $19,001 of the $60,397 expenditure and

disclosed the remaining disbursements made in connection with the Murtha ad as operating

3 As explained infi-a, the audit later determined that the actual cost of the Murtha ad was $62,499.
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expenditures. The IAR recommended that FDF amend its FEC reports to disclose the additional
$41,396 of independent expenditures made in connection with the Murtha ad.

In response to the IAR, FDF amended its reports to disclose additional independent
expenditures related to the Murtha ad on Schedule E forms included with its 2008 Amended Pre-
General, Post-General, and Year-End Reports. FDF indicated that an add%tional $2,102 of
expenditures that praviously lacked decumentation were actually associated with the Murtha ad,
bringing the tatal expenditures lrelating ta the Murtha ad to $62,499 ($43,498 of which had not
been praperly dit.closed). Of the amount apent oh the Murtha ad that the Audit Division
identified as requiring disclosure, however, FDF reported only an additional $31,629 in vendor
payments, failing to disclose $11,869 of the disbursements. See Attachment 1 at 4. Further,
FDF did not file the appropriate 24- or 48-hour notices for any of the disbursements that it
originally reported as operating expenses. Id. In addition, because FDF was unable to provide
precise dissemination dates for the independent expenditures and failed to maintain sufficiently
detailed documentation in order to associate the Murtha ad with the specific invoices, the Audit
Division could not determine the number of 24-hour or 48-hour notices that FDF should have
filed. See Attachment 1 at 3-4.

On May 27, 2011, the Cammizsion apgmved the FAR’s finding that FDF did not disclose
all independent expenditures and did not file all required notices for independent expenditures
made. Specifically, FDF failed to report $11,869 in independent expenditures and failed to file
appropriate 24/48-hour notices for independent expenditures totaling as much as $43,498.

B. Analysis

An independent expenditure is an expenditure that expressly advocates the election or

defeat of a clearly identified Federal candidate and that is not made in concert or cooperation
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with, or at the request or suggestion of, the candidate or his or her committee or agent. 2 U.S.C.
§ 431(17). A political committee must disclose on a Schedule E the name of a person who

receives any disbursement during the reporting period in an aggregate amount or value in excess

of $200 within the calendar year in connection with an independent expenditure by the reporting

committee, together with the date, amount, and purpose of any such independent expenditure and
a statement that indicates whether such independent expenditure is in support of or in oppositicot
to a owudidate, s well us the name end affice sought by sunh candidate. 2 U.S.C.

§ 434(b)(6)XBYiii); 11 C.F.R. §§ 104.3(b)(3)vii) and 104.4¢a). Committees are also required to
maintain records that pravide information with sufficient detail so that the reports may be
verified. 11 C.F.R. § 104.14(b)(1).

A political committee that makes or contracts to make independent expenditures
aggregaiing $10,000 or more in connection with a given election at any time during a calendar
year up to and including the 20" day before the date of an election shall file a report describing
the expenditures within 48 hours. 2 U.S.T. § 434(g)(2); 11 C.F.R. § 104.4(b)(2). These reports,
known as 48-Hour Notices, must be filed by the end of tire second day “following the date on
which a oummmnication that conetitutes an independent expenditure is publicly distributed or
othewise pnblicly.iisseminmd." 11 CF.R. § 104.4(b)(2). A commistee is roquired te file
additianal reports within 48 haurs after esch time it makes or cantracts ta make independent
expenditures aggregating an additional $10,000. Id.

A political committee that makes or contracts to make independent expenditures
aggregating $1,000 or more in connection with a given election after the 20™ day, but more than
24 hours before the date of an election, is required to file a report describing the expenditures
within 24 hours. 2 U.S.C. § 434(g)(1); 11 C.F.R. § 104.4(c). These reports, known as 24-Hour
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Notices, must be filed within 24 hours “following the date on which a communication that
constitutes an independent expenditure is publicly distributed or otherwise publicly
disseminated.” 11 C.F.R. § 104.4(c). The committee must file additional reports within 24
hours after each time it makes or contracts to make independent expenditures aggregating an
additional $1,000. /d.

An ed contains express advocacy if it uses phrases such as “vote for the President” or
“defeat” accompanted by a pisture of one or more candidates, or if it centains eampaign slogana
or individual words, “whizth in context can hava na other reasanahle meaning than tc urge the
election or defeat of one or more clearly identified candidate(s).” 11 C.F.R. § 100.22(a).

Here, the Murtha ad clearly identifies McCain and Palin by name and is accompanied by
a photograph and by the exhortation to “Vote Republican Tuesday November 4" Supraat3.
As concluded in the FAR, the ad “provides in effect a specific directive: vote for these pictured
candidates. The fact that this message is marginally less direct than ‘Vote for Smith’ does not
change its essential nature.” See FAR at fn. 4 (quoting FEC v. Massachusetts Citizens for Life
Inc., 479 U.8S. 238, 239 (1986)). The ad expressly advocates the election of McCain and Palin.
See also OGC and Olfice of Compliance Memorandum to Commission dated July 26, 2010,
pertaining to Draft Interim Audit Report oo Frendom's Defense Fund (LRA 810) (“IAR
Memorandum"™), at 3 (analyzing whether the Murtha ad eontained express advocacy).*

Because the Murtha ad contains express advocacy, FDF was required to report

disbursements associated with it as independent expenditures. The Audit Division’s review of

* The ad also urges fe defeat of Murtha and Obama by idemtifyimg them by name and photograph and with audio
clips of the candidates that portray them in a negative light, asking voters to “tell Jack Murtha and Barack Obama
what [they] think of them” on elzction day, and urging voters to “Vote Republican.” Asking votars to take these
actions can have no reasonable meaning other than to vote against Obama and Murtha. See IAR Memorandum,

at 3. Thus, the ad also expressly advocates the defeat of Obama and Murtha.




12044314466

10
1
12
13
14
15
16
17
18
19
20
21

AR 11-03 (Freedom's Defense Fund)
First General Counsel’s Report
Page 7of 11

documentation provided by FDF established that FDF did not fully disclose the costs associated
with the Murtha ad as independent expenditures on Schedule E forms filed with the Commission.
Although FDF amended its reports in response to the [AR, $11,869 of the total $62,499 in
disbursements associated with the Murtha ad have not yet been properly disclosed on a Schedule
E. Supra at 3. Further, the audit establ-ished that 24- and 48-hour notices of independent
expenditures were required for the $62,499 in costs for the Murtha ad, but that FDF disclosed
only $19,001 i suah netices. Thoreforn, FDF failed to file required notices for expenditures
totaling $43,498.

Based on the foregoing, we recommend that the Commission find reason to believe that
FDF and Scott B. MacKenzie, in his official capacity as treasurer, violgted 2US.C.
§ 434(b)(6)(B)(iii) and (g) and 11 C.F.R. § 104.4(b) and (c), by failing to disclose independent
expenditures in reports filed with the Commission and failing to file appropriate 24-Hour or
48-Hour Notices of Independent Expenditures.
IIL
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IV. RECOMMENDATIONS

L.

2.

Open a MUR;

Find reason to believe that Freedom’s Defense Fund and Scott B, MacKenzie, in
his offieial capacity as treasurer, violated 2 U.S.C. § 434(b)(6)(B)(iii) and (g), and
11 CF.R. § 104.4(b) and (c);

Approve the attached Factual and Legal Analysis;

Enter into conciliation with Freedam’s Defense Fund and Scott B. MacKenzie, in
his official capacity as treasurer, prior to a finding of probable cause to believe;

Approve the appropriate letter.

Anthony Herman
General Counsel

2-lp-12 Kt €

Date

Attachments:

Kathleen M. Guith
Acting Associate General Counsel for Enforcement

R Qe

Peter G. Blumberg
Assistant General Counsel

A~

Ana J. Pefia-Wallace
Attorney

1. Audit Referral
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
June 9, 2011
MEMORANDUM
To: Christopher Hughey

Acting General Counsel

Through: Alec Palmer m AUDITRM #J-l-'—b—?—

~ Acting Staft Director

From: Patricia Carmo
Chief Compliance Officer

Joseph F. Stoltz Thontw Histermister,  Sedwovampactsbmytns

Assisthnt Staff Disectar e b ot Pouncing
Audit Division

: T Sy dpaiiytin 0
AlexR. Boniewicz  Alex R B
Audit Manager BO!'IleWl_.Czﬁ"‘,‘,ﬂ“ﬂ-«—:l

By: Tesfai Asmamaw )
_Load Auditor, A m——

Subject: Freedom's Defense Fund (A09-21) - Referral Matter

On May 25, 2011, the Commission approved the final audit report on Freedom’s
Defense Fund. The final audit report includes the following matter that is referable:

Finding { ~ Disclosure of Independent Expenditures
All work papers ard related documentation are available for review in the Audit

Division. Should you have any questions regarding this inatter, plense contact Jim Miller
or Alex Boniewicz at 694-1200.

Auachment: Finding 1 - Disclosure of Independent Expenditures
cc: Lorenzo Holloway
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| Disclosure of Independent Expenditures ]

Summary

During audit fieldwork, the Audit staff reviewed FDF's disbursements for media buys
and questioned $97,896 of the disbursements. Of this amount, FDF had reported $19,001
as independent expenditures and 378,895 as operating expenditures. Iu response to the
Intssim Awdit Report, FDP provided dosumemation demonstrsting that the costs of fie
indewcusimt enpenditures wers 362,49, FDF siso amended its sopewss o sowrectly
discien: all but §1 1,869 of this aratunt s indeyeiemt ixpundinres. Appmprism 24/48-
hour mnsiens winn: ek filmd far independent expennitares totaling as munh se $43,438.
The Commissinn approved this fading.

Legal Standard

A. Independent Expenditures. An independent expenditure is an expenditure made for
& communication expressly advocating the election or defeat of a clearly identificd
candidate that is mot made in cooperation, consultation, or concert with, or at the request
or suggestion of, a cendidate, a candidate’s authorized oummittes, or their agents, ora
polRiual party ur &3 agows.

A clearly idemiified candiriatn Is ene whose tmng, nickname, piatbgragic ar drawing
appesrs, or whose identity is apparent through unambiguous reference, such as “your
Congressman,” or through an unambiguous reference to his or her status as a candidate,
such as “the Namocratic presidential nominee” or “Republican candidate for Senate in
this state.”

Expomnly sthariing mams ny exmumicitia tiet:

¢  Upps phoaien sumis 25 “vete ilar thn Frosigiemil® ar "re-cless yorr Compmasmmn” or
oummnunications of campaign slogan(s) or individua! word(s), which in context
can have no other reasonable meaning than to urge election or defeat of one or
cinarly itoatifind eandirintes;

e  When ialton &0 & whoit and with tinsited ncforanms v eitornsl avents; anch sa
proxbmity tn the claibyn, amald e interpriad by & sssomebis possan enly av
advaasting tis eleation cor defiotz of oas ar zmre clnany isiantified candidems. 11
CFR §§100.16(d), 100.17 md 109.22.

B. Reporting Independent Expenditures. When independent expenditures to. the same
person exceed $200 in a calendar yesr, the committee must report on Scliedule &
(Itemized Indupesdain Expemititres):

Amoant;

Date when the expenditures were made;

N ged addrmns 1 the piiyee;

Purposa (a bricf denariptine of why the diabumenis was-maile);

A steienams indissting wivathur the independent expenditure was in support of, or
in oppositian to, a particular candidate, as well as the name of the candidate and

ITACHMENT e e
::rgt - N S P
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the office sought (including State and Congressional district, when applicable);
and,

e A camification, under penalty of perjury, as to whether the independent
expenditure was made in caopazation, consultation or gonaort with, or st the
request or siiggestion of, any eandidate or anthorized eommittee ar agent of much
committes. Z U.S.C. §434(b)(6)(BXiii) end 11 CFR §104.3(b)(3)(vii).

C. 24/48-Hour Reporting Notices for Independent Expenditures. Political
committees and others making independent expenditures at any time during the calendar
year—up ¢to and imciuding ths 30th day befons an clurtion---must disulose this activity
withis: 48 hunus of thic datc an which the publis uommusisnisa is disssmimbet sach tinm
that the expunditires agprogasa $18,000 ar sinre. In edditien, indanendent emperditures
thatmu: §1,000 or nore during the last 20 days—up to 24 haurs—befare an
election require disclosnre within 24 hours Tollowing the dissemduation date. 2 U.S.C.
§434(d) and (g); 11 CFR §104.4(b).

D. Requirements for Maintaining Records. Reporting committees are required o
maintain redords that provide, in sufficient detail, the information from which the filed
reports may be verified. 11 CFR §104.14(b)(1).

Faocte smd finelysis

A. Facts

During audit ficldwork, the Audit staff reviewed disbursements made by FDF for media'.
FDF disbursed $97,896 for certain media buys, reporting $19,001 as Independent
Expenditures on Schedule E and in 24/48-hour notices, and $78,895 as operating
expenditures,

1. Documented Mecdia Buys

An ud, titied “What Murtha Says, Out of Touch” (Murtha ad), was aired in
Pennsylvania from 09/22/2008 to 11/03/2008, at a cost of $60,397. Of this amount, FDF
reported $19,001 s indapmdent supanditures and the remaining $41,396 as operating
expenditures. The ad clearly identified Rep, John Murtha and then-Presidential candidate
Barack Obama, and cxpressly advocated their defeat. The ad also clearly identified thea-
Presidential candidate Joahn McCain and Vice Presidential candidate Sarah Palin, and
advocated their election.” The Andit staff concluded'that the Murtim ad was an
mdw.!mt expenditure and FDF shnrald have reporeud it as s=ch and Kled the
appropriaes 24/48-hour nutices.

! Pureant to Goanmisninn Bigsstive 69, Logal Gaidhave to the Qffics of Giasplidisve, the Ofilos of
Compliance asd the Offiac of Geperal Cimnscl subssittod & memormndinn (o the Commission sagking
guidance us tn whether curtain advertisements broadtast by FDF contuned express advocacy and the costs
were ingrefire Hitpendent expenditdres. The Commission was unable to consider the issue within 60 days
of that memorandum; therefore, pursuant to Directive 69, the audit report was prepared consistent with the
staff analysis. Commission Directive 69 is Available at hitp:/fwrw fec.gov/directives/directive_69.pdf

S -
3 of o
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The Murtha ad begins with a narrator’s declaration that “Barack Obama and Jack
Murtha have liitle rospst for iho msopls of Wpetern Pempyiunain.” it then osmizins
audio slips of Obarna and Martha maiting usgative staletmants abaut Wesiam
Peonsylvanians. Muctha i heerd saying: “There’s 20 question that Westesn
Pennsylvania is a racist arco,” and Qbamna is heard saying that Pennsylvanians “get bitter
and cling to guns and religion.” Next, the text on the screen reads *“MURTHA AND
OBAMA DON'T REPRESENT OUR VALUES,” g3 the narrator says: “On election day,
tell Jack Murtha and Barack Obarma what we thitk of them.” The rezretor ends with the
staternent “Viote Republican™ while a picture of McCain and Palin upyrears and the text on
the ssreen reads “VOTE REPUBLICAN TUEsDMY, bovivmex 4on."*? The ad somtwdud
with an apprpriate fiscimioser far an seltandest dxphnditere,

Of the $60,397 FDIF caported spending on the Menths ad, FDF provided
dissemination information for costs totaling $34,028. These ads ran from October 21
through November 3, 2008, Notices filed for reported indcpendent expenditures of
$19,001 disclosed a communication date of October 29, 2008, indicating that these
notices are related to ads for which dissemination dates were made available. However,
the Audlt staff wus unable to associate the dissezmination ditt and amouats on the 24/48-
hour noticus with dies snd amourky om the swmosting decamentation. The Awdit stail"s
reviea of fhe evailadle infarmation intissrd that FDF sérowls lmve disalosmd 941,396
(560,107 - 819,001) as indapeniica empantiitaros rechar tioen agomtiog canenditism, end
tshat FDF failed o flic 2s-haur netices for. Mustha ad costa tokaling §15,627 (834,028 -

19,001).

Dissomination information was not provided for the remaining $25,369 ($60,397-
$34,028), which limited the Audit staff evaluation of the 24/48-hour notice requirements.
Appropriate 24/48-notices appear to be required and were not filed.

2. UnSocurmnted Media Bay:

The Auwiit staff nringl that mudin eisadiuros seoerted aa opamting ecpenditurcs,
totaling $37,499 (97,896 - $60,397), lacked documentation and could not be associated
with a specific ad or dissewaination date.

B. Interim Audit Repart & Audit Division Recommendation

The Andit staff addressed these expenditures at the exit conference and provided the IFDF
represemtative with 8 schedule detailing thesé expenditures. The FD¥ representative
stated he would review he expenditores and contact the media vendor to request detailed
analysis of the media buys. Subsequent to the exit conference, FDF provided some
additional doeumernomian, which was cunsldered in the abose smpiysis.

In the kstarive Audit Report, tes Andit s sncomenanded that FDF take ike followiag
actioa:

3 “ITit poawvidie in 0t & spetiSe dizective vate far thde pictised cxsdidtien The fant Sant Siin message
is marginally less direct than *Voto for Smith® does not change its essential nature.” FEC v. Massachusetis
Citizens for Life Inc. (“MCF1,") 479 U.S. 238, 239 (1936); 11 CF.R. § 100.22(a).

s —

— -
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¢ Provide any other documentary evidence that would demonstrate that these
disbursemmis weno mit ifidependent oxpamiitseca; or

¢ Proviie dncumentation that detni’es dicsrnivatitn dees for thase media buys that
lack such information and, fer thuse expandinices ($37,499) for which no
documentation has been made available;

e Provide dooumentation that agsociatos these costs with specific media ads and, if

- the costs are related to the Murtha ad or communications that contain express

advocecy, detalls dissemination dates;

¢ Submit and implement revised procedures for reporting independent expemditares
and fr tracking dizssnination dites for such expenditures to allow for timely
filing of 24/4R-hour ceporting metices, s reqaiwe; and:

e Amesd itn reports 1 carmeit the taporting of independunt cupmsinmms, as mated
above,

C. Committee Response to the Interim Audit Report

With respect to the $37,499 in expenditures lacking documentation to determine the
nature of the expense, FDF provided information associating some of these costs with the
Murtha ad ($2,182) and der=onftuating that the others 1$35,397) were not independent
expenditures.

FDF submitted written proscduess for mparting independest expenditures ted for
trackiog Swmamination dates for such expenditures to allow for timely filing of 24/48-
hour notices, and indicated its intent to implement these procedures immediately.

FDF also amrnded its regorts ta disclose additional independent expenditures totaling
$31,629.

FDF’s independent expenditures related to the Murtha ad totaled $62,499 ($60,397 +
$2,102). PDF disclosad Intiepomient axpondiatoes of $30,630 fie tho il od ($19,001
+ $31,629). FDF did not correctly disclose as independent expenditures the remaining
$11,869 ($62,499 - $50,630). Audit staff advised FDF's representative of the difference
but reecived we Guthnr oxplensiinn.

In connection with the $62,499 in independent expandites far tho Murtha ad, it
appeared that FDF did nat file appropriate 24/48-hour notices for independent
expenditures totaling $43,498 ($62,499 - $19,001). Of the $62,499 in independent
expenditures for the Murtha ad, ¥DF was unable to provide dissemination dates for
disbursements totaling $28,471.

D. Denil Final findit Repert

In the Dimft Firm! Auxdlt Report, the Audit Stoff acknowledged that amendmonts wers
filed, thouph inonmplete; and, thet weitten procedures te be implessenmd for reperting
indnpendent expendituzes and tracking dissemination dates were submitted by FDF.
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Commission Conclusion . ‘
On Maxy §, 2011, the Commission sonsidered the Audit Division Recommendation

Memaerandum, in which, the Andit Division remeenmendrd thar the Cammission sdopt a

finding that FDF did aot:dixclose 2l indcperadent expenditures, awd did not file oll .
required notices for independent expenditures smade. \

The Commission approved the Audit Staff recommendation.

por i |
Page ..M of '




